The Estate of Martin Haro v. Maria Guadalupe Haro and Everardo Haro : Brief of Appellant by Utah Court of Appeals
Brigham Young University Law School
BYU Law Digital Commons
Utah Court of Appeals Briefs
1993
The Estate of Martin Haro v. Maria Guadalupe
Haro and Everardo Haro : Brief of Appellant
Utah Court of Appeals
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca1
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Donald C. Hughes; Scott Holt; J. Kent Holland; Anderson & Holland; Attorneys for Plaintiff/
Defendant.
Robert H. Henderson; Snow, Christensen & Martineau; Attorney for Appellee.
This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation









* *i?l CO! *»T OF 
4 
APPEALS 
i n Cfte Utai) Court ®f &#eate 
&tate ®f ©tab ^ 1 ,
 r hl^ °l?>0jV?.'Cfi 
THE ESTATE OF MARTIN HARO, 
Plaintiff/Appellant, 
vs. 
MARIA GUADALUPE HARO and 
EVERARDO HARO 
Defendants/Appellees. 
BRIEF OF APPELLANT 
Case No. 930702-CA 
APPEAL FROM AN ORDER OF DISMISSAL ISSUED BY THE 
SECOND DISTRICT COURT, DAVIS COUNTY, JUDGE WEST 
Argument priority classification: 16 
Robert Henderson 
Snow Christensen and Martineau 
10 Exchange Place, Eleventh Floor 
Salt Lake City, UT 84145 
Attorney for Defendant/Appellee, Maria Haro 
J. Kent Holland 
Anderson & Holland 
623 East 100 South 
Salt Lake City, UT 84147 
Attorney for Defendant/Appellee, Everardo Haro 
Scott Holt 
44 North Main Street 
Layton, UT 84041 
Attorney for Plaintiff/Appellant 
Donald C. Hughes 
795 - 24th Street 
Ogden, UT 84401 
Attorney for Plaintiff/Appellant 
2 7 1994 
3fa %\)t Utal) Court 0i gppeate 
THE ESTATE OF MARTIN HARO, 
Plaintiff/Appellant, 
vs. 
MARIA GUADALUPE HARO and 
EVERARDO HARO 
Defendants/Appellees. 
BRIEF OF APPELLANT 
Case No. 930702-CA 
APPEAL FROM AN ORDER OF DISMISSAL ISSUED BY THE 
SECOND DISTRICT COURT, DAVIS COUNTY, JUDGE WEST 
Argument priority classification: 16 
Robert Henderson 
Snow Christensen and Martineau 
10 Exchange Place, Eleventh Floor 
Salt Lake City, UT 84145 
Attorney for Defendant/Appellee, Maria Haro 
J. Kent Holland 
Anderson & Holland 
623 East 100 South 
Salt Lake City, UT 84147 
Attorney for Defendant/Appellee, Everardo Haro 
Scott Holt 
44 North Main Street 
Layton, UT 84041 
Attorney for Plaintiff/Appellant 
Donald C. Hughes 
795 - 24th Street 
Ogden, UT 84401 
Attorney for Plaintiff/Appellant 
Page - 2 -
TABLE OF CONTENTS 
Table of Contents 2 
Table of Authorities 3 
Statement of Jurisdiction -4 
Statement of the Issues 4 
Standard for review 4 
Determinative Constitutional and Rule Provisions 4 
Statement of the Case 5 
Nature of the Case 5 
Course of the Proceedings 5 
Disposition at District Court 5 
Relevant Facts 6 
Summary of Argument 6 
Detail of Argument 7 
POINT 1 7 
THE RIGHT TO PURSUE A WRONGFUL DEATH 
ACTION IS CONSTITUTIONALLY GUARANTEED 
AND IS NOT SUBJECT TO ANY STATUTORY 
LIMITATION 
POINT II 8 
RULE 17 OF THE UTAH RULES OF CIVIL PROCEDURE 
ALLOWS FOR THE FILING OF THE COMPLAINT IN THE 
NAME OF THE ESTATE 
POINT HI 10 
suBSTrrunoN OF PARTIES IS APPROPRIATE 
POINT rv ii 
SUBSTITUTION OF PARTIES SOLVES THE ISSUE 
OF A WRONG DOER RECOVERY 
POINT V 11 
SUBSTITUTION RELATES BACK TO THE TIME OF 
THE FILING OF THE ACTION 
Conclusion and Requested Relief 12 
Signature of Counsel 12 
Certificate of Service 13 
Addendum 14 
Page - 3 -
TABLE OF AUTHORITIES 
CONSTITUTIONAL PROVISIONS 
Utah Constitution Article XVI Section 5 4, 7, 8 
STATUTES 
75-3-714(21) & (22) Utah Code Ann. 1953, as amended 9 
78-2a-3(k) Utah Code Ann. 1953, as amended 4 
78-11-7 Utah Code Ann. 1953, as amended 8,10 
78-11-12 Utah Code Ann. 1953, as amended 10 
RULES 
Rule 17 of the Utah Rules of Civil Procedure 4, 8,9,10,11 
CASE LAW 
Allen v Prudential Property & Casualty, 839 P2d 798, (Utah 1992) 4 
Behm's Estate v Gee, 213 P.2d657 (Utah 195) 9,11 
Berry v Beechcraft Corp., 717 P2d 670 (Utah 1985) 7 
(In Re Estate of Rawlins) Stringfellow v Garner, 588 P2d 177 (Utah 1978)- 9 
Malan v Lewis, 693 P2d 661 (Utah 1984) 7 
Nielson's Estate v Nielson, et. al. 155 P2d968 (Utah 1945) 9 
Perry v McLaughlin (In Re Mclaughlin) 754 P2d 679 (Utah App. 1988) - - -10 
Page - 4 -
STATEMENT OF JURISDICTION 
This is an initial appeal of a final order of a district court, pursuant to section 78-2a-3(k) 
Utah Code Ann. 1953, as amended. This case has been assigned by the Supreme Court to the 
Court of Appeals. 
STATEMENT OF ISSUES 
1. Did the District Court error in ruling that the original filing was a nullity? The 
District Court ruled the complaint was a nullity and dismissed the complaint. 
2. Did the District Court error in denying Plaintiffs motion to substitute parties? The 
District Court denied the motion to substitute plaintiffs. 
Standard for review: 
The standard for review is for correctness affording no deference to the trial court's legal 
conclusions. Allen v Prudential Property & Casualty, 839 P2d 798, (Utah 1992). 
DETERMINATIVE CONSTITUTIONAL AND STATUTORY PROVISIONS 
Article XVI Section 5 of the Utah Constitution: 
The right of action to recover damages for injuries resulting in death, shall 
never be abrogated, and the amount recoverable shall not be subject to any statutory 
limitation, except in cases where compensation for injuries resulting in death is 
provided for by law. 
Rule 17 of the Utah Rules of Civil Procedure: 
(a) Real Party in interest. Every action shall be prosecuted in the name of 
the real party in interest. An executor, administrator, guardian, bailee, trustee of 
an express trust, a party with whom or in whose name a contract has been made for 
the benefit of another, or a party authorized by statute may sue in that person's name 
without joining the party for whose benefit the action is brought; and when a statute 
so provides, an action for the use or benefit of another shall be brought in the name 
of the state of Utah. No action shall be dismissed on the ground that it is not 
prosecuted in the name of the real party in interest until a reasonable time has been 
allowed after objection for ratification of commencement of the action by, or joinder, 
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or substitution of the real party in interest; and such ratification, or joinder, or 
substitution shall have the same effect as if the action had been commenced in the 
name of the real party in interest. 
STATEMENT OF THE CASE 
Nature of the case. 
This is an action brought against the Defendants for negligence that led to the 
death of Martin Haro from carbon monoxide poisoning. It is alleged the Defendants negligently 
altered the heating system in the home in which Haro was staying. The acts of the Defendants 
are alleged as the proximate cause of Martin Haro's death. The Defendants are respectively the 
estranged spouse and a son of the deceased. 
Course of the proceedings. 
a. Plaintiff filed the present action for wrongful death. 
b. After the passing of the statute of limitations counsel for the Defendants 
objected that the Plaintiff was not the correct party to bring the action, and filed a motion to 
dismiss on the grounds that the original filing was a nullity. 
c. Plaintiff filed a motion to substitute the real parties in interest, namely the 
other children of Martin Haro including Sylvia Haro who is the personal representative of the 
Estate of Martin Haro. 
Disposition at District Court. 
The District Court denied the motion of Plaintiff to substitute and granted the 
motion of Defendants to dismiss finding that the original filing was a nullity. 
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RELEVANT FACTS 
The facts relevant to the appeal are listed below. The facts are taken from the District 
Court's Findings of Fact attached as the Addendum hereto. 
1. On February 24, 1991, Martin Haro died from carbon monoxide intoxication as the 
result of inhaling carbon monoxide fumes on December 17,1990 in the home of his wife, Maria 
Guadalupe Haro. 
2. On January 12, 1993, an action was instituted in the name of the Estate of Martin 
Haro, Plaintiff vs Maria Guadalupe Haro and Juan A. Haro. 
3. On February 26, 1993 an Amended Complaint was filed which listed Maria 
Guadalupe Haro and Everardo Haro as Defendants. 
4. Estella Haro, Maria A. Treto. Leonor Arteago, Alberto Haro, Juan A. Haro, Francisca 
Arellano, Esteban Haro, Raudel Haro, Emilia Haro and Sylvia Haro are children and heirs of 
Maria Guadalupe and Martin Haro. 
5. Sylvia Haro is the personal representative of the Estate of Martin Haro. 
6. Martin Haro died intestate. 
SUMMARY OF THE ARGUMENT 
The right to pursue a wrongful death action is constitutionally guaranteed The 
arguments in this case must be examined in light of the Utah State Constitution. The filing of 
the initial action in the name of the Estate of Martin Haro at the request of the Personal 
Representative is not a "nullity." The issues of who constitutes an heir that can recover is best 
solved by amending the complaint and adding the children of Martin Haro as Plaintiffs along 
with the Personal Representative. The Motion to Substitute should have been granted. Rule 17 
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provides a clear process for substitution. Dismissal is not the proper remedy. The District Court 
should be reversed and the case remanded for trial on the merits. 
DETAIL OF THE ARGUMENT 
POINT I 
THE RIGHT TO PURSUE A WRONGFUL DEATH ACTION IS CONSTITUTIONALLY 
GUARANTEED AND IS NOT SUBJECT TO ANY STATUTORY LIMITATION 
The Defendants1 motions to dismiss and the Plaintiffs motion to substitute plaintiffs must 
be interpreted in light of the constitutional prohibition against limitations on actions for 
wrongful death. Article XVI Section 5 of the Utah Constitution states: 
The right of action to recover damages for injuries resulting in death, shall 
never be abrogated, and the amount recoverable shall not be subject to any statutory 
limitation, except in cases where compensation for injuries resulting in death is 
provided for by law. (Emphasis added) 
The Supreme Court has made abundantly clear that the words "shall never be 
abrogated" and "shall not be subject to any statutory limitation" mean just what they say. For 
the legislature to make the Workmen's Compensation Act constitutional required a constitutional 
amendment. Before the last phrase was added to Section 5 the first compensation act passed by 
the legislature was declared unconstitutional. That amendment was added in the early part of 
this century specifically to permit the Workmen's Compensation Act. It is the only exception. 
The Utah Supreme Court has always treated this section with deference and has given 
full weight to its plain language. This section has been used to strike down statutes that 
attempted to limit wrongful death actions including statutes of limitation. The "Guest Statute" 
and the "Products Liability Statute" have fallen to the language of Section 5. Berry v Beechcraft 
Corp., 717 P2d 670 (Utah 1985); Malan v Lewis, 693 P2d 661 (Utah 1984). 
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The Estate of Martin Haro is heavily indebted for medical expenses incurred as a direct 
result of the negligent acts of the Defendants. The proposed substitute plaintiffs have also 
suffered the loss of their father with all that the early termination of that relationship implies. 
This is not the ordinary case. A tragic accident caused by the negligence of the Defendants 
resulted in the death of Martin Haro. The Plaintiffs have lost their father. The Estate of Martin 
Haro is faced with overwhelming medical debt incurred by Martin Haro as a result of his 
injuries. There are multiple relationship interests that need to be compensated. In addition to 
the claim of the Estate of Martin Haro for the medical expenses and other compensable damages 
inflicted on Martin Haro each child has a loss of the human relationship with Martin Haro. 
POINT H 
RULE 17 OF THE UTAH RULES OF CIVIL PROCEDURE ALLOWS FOR THE 
FILING OF THE COMPLAINT IN THE NAME OF THE ESTATE 
Rule 17 provides "An executor, administrator... or a party authorized by statute may sue 
in that person's name without joining the party for whose benefit the action is brought..." The 
use of "executor" and "administrator" clearly gives permission to sue in the name of the party 
whose benefit is sought without joining that party. This authority would not make sense applied 
to estates if an action could not be maintained in the name of the estate. 
The Estate of Martin Haro has a very real interest in recovering against the Defendants. 
The Defendants rely on UCA 78-11-7 to stand for the proposition that a wrongful death action 
can only be brought in the name of the Personal Representative. To read this section as 
requested by the Defendants requires that Rule 17 be ignored. The sensible interpretation gives 
meaning to both. Any conflict between the statute and the rule must be interpreted in light of the 
Section 5 Article XVI Constitutional provision against limitations. 
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What difference is there between an action brought in the name of the Personal 
Representative on behalf of the estate and an action in the name of the estate brought by the 
Personal Representative? The action naming the Estate of Martin Haro as Plaintiff is not a 
"nullity." It does not become nonexistent as if not filed. Even if the party is incorrectly 
designated then the solution is to designate the real party in interest. The process is provided in 
Rule 17. No action can be dismissed until reasonable opportunity for substitution has occurred. 
Rule 17 provides, "ratification, joinder or substitution shall have the same effect as if the 
action had been commenced in the name of the real party in interest." The effect of substituting 
the children as plaintiffs is as if they commenced the action. The action filed by the Estate of 
Martin Haro was directed and authorized by the Personal Representative, Sylvia Haro. The 
semantic differences should not be allowed to destroy the right to recovery, especially when the 
statutes must be read in light of the constitutional prohibition against limitations. If adopted the 
position of the Defendants would prevent recovery for wrongful death of all people that are not 
also heirs of the deceased. Their argument also reaches the conclusion that children could not 
recover for the death of one parent if the other parent negligently contributed to the death. 
UCA 75-3-714(21) & (22) specifically authorizes the personal representative to hire 
attorneys and to prosecute and defend claims for the benefit of the estate. Actions have been 
prosecuted and defended in the name of the estate. Some examples may illustrate. Behm's 
Estate v Gee, 213 P.2d 657, A dispute whether the heirs had to follow the intestacy statute in 
division of proceeds from a wrongful death claim. Nielson's Estate v Nielson, et. al 155 P2d 
968 (Utah 1945). A dispute over the sale of securities. (In Re Estate of Rawlins) Stringfellow v 
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Garner, 588 P2d 177 (Utah 1978). Suit over inheritance taxes. Perry v McLaughlin (In Re 
Mclaughlin) 754 P2d 679 (Utah App. 1988). Dispute over the sale of a home. 
Failure to use the personal representative's name in the title of the action that the personal 
representative has caused to be filed does not make the action a nullity as provided by Rule 17. 
The probate estate of a decedent has assets and debts that are administered. The estate is an 
entity that can enforce claims and defend actions. The personal representative may be the agent 
of the estate and the person on whom process is served but the estate is separate from the 
personal representative. 
POINT ffl 
SUBSTITUTION OF PARTIES IS APPROPRIATE 
Rule 17 of the Utah Rules of Civil Procedure provides: 
No action shall be dismissed on the ground that it is not prosecuted in the name of the 
real party in interest until a reasonable time has been allowed after objection for ratification of 
commencement of the action by, or joinder, or substitution of the real party in interest; and such 
ratification, or joinder, or substitution shall have the same effect as if the action had been 
commenced in the name of the real party in interest. (Emphasis added.) 
Defendants objected to the action being brought in the name of the Estate. The basis of 
the objection is UCA 78-11-7 and 12. In those sections heirs and personal representative are 
used and not the term estate. It appears to Plaintiff the distinction is inconsequential However, 
the concern of Defendants, who negligently caused the death, may inherit is an issue the District 
Court could easily determine if the substitution of plaintiff is allowed. Rather than dispute over 
minutia the straight forward route is to amend to include the additional children that are entitled 
to recovery as plaintiffs. 
The ultimate question to be decided by the court is the amount of recovery due each of 
the heirs excluding the Defendants. "The fluids may pass through the hands of the personal 
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representative but the cause of action is a new cause which runs directly to the heirs." Behm's 
Estate v. Gee, 213 P.2d 657 at 660. In the case of an estate there is a dual path that can be 
followed for the claim, either in the name of the estate and through the personal representative or 
through the claimants individually. It is appropriate where Defendants have objected and raised 
the concern that they as tortfeasors may recover from their own negligence that the Plaintiff be 
substituted naming each of the children as Plaintiffs in the personal representative's action. 
POINT IV 
SUBSTITUTION OF PARTIES SOLVES THE ISSUE 
OF A WRONG DOER RECOVERY 
Rule 17 of the Utah Rules of Civil Procedure clearly provides that there will be no 
dismissal of the action based upon objection to the appropriateness of a party until a reasonable 
time has been allowed "for ratification of commencement of the action by, or joinder or 
substitution of the real party in interest." 
The heirs of Martin Haro have all ratified the filing of the action, but it may also be 
appropriate that they be named as parties. The Defendants point out that if prosecuted in the 
name of the estate recovery could go to a wrong doer simply means that if the District Court 
does not determine the apportionment of proceeds the probate court would. By naming each of 
the heirs the court could assess the damages due each Plaintiff including the estate on the merits 
of their individual claims. 
POINT V 
SUBSTITUTION RELATES BACK TO THE TIME OF THE FILING OF THE ACTION 
Rule 17 provides, "such ratification, joinder or substitution shall have the same effect as 
if the action had been commenced in the name of the real party in interest." The effect of 
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substituting the children as plaintiffs is as if they commenced the action. There is a claim by the 
Defendants that the statute of limitations has run. By bringing the motion to dismiss when they 
did, Defendants seek to avoid liability on technical reasons rather than on the merits. To the 
extent that an error may exist by having the estate as a party, any error is corrected by a 
substitution of the plaintiffs. 
The additional problem of ascertaining the respective claims of people that have a 
compensable toss because of the death of Martin Haro is also solved by substituting the Plaintiff. 
Any valid concern that defendant Maria Haro could be suing herself is also solved simply by the 
substitution of the Plaintiff. The court can assess liability and award to each heir the loss they 
can prove. 
CONCLUSION 
This case should be allowed to proceed to trial on the merits. The Court of Appeals 
should reverse the District Court's dismissal, allow the substitution of parties and remand the 
case back to the District Court for further proceedings. 
Dated this 13th day of January, 1994. 
Attorney for PlaintifEAppellant 
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ADDENDUM 
RAYMOND M. BERRY (A0310) 
SNOW, CHRISTENSEN & MARTINEAU 
Attorneys for Defendant 
Maria Guadalupe Haro 
10 Exchange Place, Eleventh Floor 
Post Office Box 45000 
Salt Lake City, Utah 84145 
Telephone: (801) 521-9000 
IN THE SECOND JUDICIAL DISTRICT COURT OF DAVIS COUNTY 
STATE OF UTAH 
THE ESTATE OF MARTIN HARO, 
AMENDED FINDINGS OF FACTS, 
Plaintiff, CONCLUSIONS OF LAW AND 
JUDGMENT 
VS. 
MARIA GUADALUPE HARO and Civil No. 930700016PI 
EVERARDO HARO, 
Honorable W. Brent West 
Defendants. 
This action came on for hearing on Defendant's Motion 
to Dismiss and Plaintifffs Motion to Substitute Real Party in 
Interest on Thursday, the 3rd day of June, 1993, Honorable W. 
Brent West presiding, no one appearing for the plaintiff, Raymond 
M. Berry appearing for Defendant Maria Guadalupe Haro and J. Kent 
Holland appearing for Defendant Everardo Haro. The Court having 
read the memoranda of counsel, having heard the arguments of 
Raymond M. Berry and J. Kent Holland and also having considered 
Plaintiff's Motion for Reconsideration as to Rule 59(1) and 
60(b)(1) Motions as timely made, now therefore makes the 
following amended findings of fact and conclusions of law. 
FINDINGS OF FACT 
1. On February 24, 1991, Martin Haro died from carbon 
monoxide intoxication as the result of inhaling carbon monoxide 
fumes on December 17, 1990, in the home of his wife, Maria 
Guadalupe Haro. 
2. That on January 12, 1993, an action was instituted 
in the name of the Estate of Martin Haro, Plaintiff, vs. Maria 
Guadalupe Haro and Juan A. Haro. 
3. That on February 26, 1993, an Amended Complaint 
was filed which listed only Maria Guadalupe Haro and Everardo 
Haro as defendants. 
4. That the Complaint and Amended Complaint are 
nullities since the Estate of Martin Haro does not have capacity 
to sue. 
5. That the Amended Complaint naming Everardo Haro as 
a defendant was filed more than two years after the date of the 
death of Martin Haro. 
6. That Estella Haro, Maria A. Treto, Leonor Arteago, 
Alberto Haro, Juan A. Haro, Francisca Arellano, Esteban Haro, 
Raudel Haro, Emilia Haro and Sylvia Haro are children and heirs 
of Maria Guadalupe Haro and Martin Haro. 
1. Martin Haro died intestate. 
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CONCLUSIONS OF LAW 
1. As the Estate of Martin Haro is not an heir and 
did not have the capacity to sue, the Complaint and Amended 
Complaint are nullities. 
2. It is not necessary to make a determination of 
heirship under the Probate Code in order to maintain a wrongful 
death action. 
3. Oral argument was not necessary. 
JUDGMENT OF DISMISSAL 
Now therefore, it is ordered and adjudged: 
1. That the above-entitled action by the Estate of 
Martin Haro v. Maria Guadalupe Haro and Everardo Haro be 
dismissed with prejudice on the merits. 
2. That Plaintiff's Motion to substitute the 
children, Estella Haro, Maria A. Treto, Leonor Arteago, Alberto 
Haro, Juan A. Haro, Francisca Arellano, Esteban Haro, Raudel 
Haro, Emilia Haro and Sylvia Haro is denied with prejudice. 
3. That the action of the Estate of Martin Haro v. 
Maria Guadalupe Haro and Everardo Haro is dismissed with 
prejudice as to Defendant Everardo Haro as the action was not 
instituted within two years of the date of the death of the 
deceased, Martin Haro. 
-3-
DATED this day of August, 1993. 
BY THE COURT: 
Honorable w. Brent West 
District Court Judge 
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AFFIDAVIT OF SERVICE 
SS. 
STATE OF UTAH ) 
COUNTY OF SALT LAKE ) 
Linda St. John, being duly sworn, says that she is 
employed by the law offices of snow, Christensen & Martineau, 
attorneys for Defendant Maria Guadalupe Haro herein; that she 
served the attached AMENDED FINDINGS OF FACTS, CONCLUSIONS OF LAW 
AND JUDGMENT (Case Number 930700016PI, Second Judicial District 
Court of Davis County, State of Utah) upon the parties listed 
below by placing a true and correct copy thereof in an envelope 
addressed to: 
Donald c. Hughes 
Attorneys for Plaintiff 
795 - 24th Street 
Ogden, Utah 84401 
Scott W. Holt 
44 North Main 
Layton, Utah 84041 
J. Kent Holland 
ANDERSON & HOLLAND 
Attorney for Everardo Haro 
623 East 100 South 
P.O. Box 11643 
Salt Lake City, UT 84147-0643 
and causing the same to be mailed first class, postage prepaid, 
on the
 ty day of August, 1993^  
SUBSCRIBED 
August, 1993. 
Mv Commission Expi res : 
NOTARY PUBLIC 
Secre tary 
"SWORN t o be fo r e me t h i s Qjffit day of 
NOTARY" PUBLIC 
Residing in the State of Utah 
mfiMn 
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8 « ^ » City, Utah 64111 
•VOpmmiMton Expires 
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